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was foreclosed upon, resulting in a loss
in excess of $50,000.

§ 367.3 Appropriate officials.
(a) The Ethics Counselor is the Execu-

tive Secretary of the FDIC. The Ethics
Counselor shall act as the official re-
sponsible for rendering suspension and
exclusion decisions under this part. In
addition to taking suspension and/or
exclusion action under this part, the
Ethics Counselor has authority to ter-
minate exclusion and suspension pro-
ceedings. As used in this part, ‘‘Ethics
Counselor’’ includes any official des-
ignated by the Ethics Counselor to act
on the Ethics Counselor’s behalf.

(b) The Corporation Ethics Committee
is the Committee appointed by the
Chairman of the FDIC, or Chairman’s
designee, which provides review of any
suspension or exclusion decision ren-
dered by the Ethics Counselor that is
appealed by a contractor who has been
suspended and/or excluded from FDIC
contracting.

(c) Information concerning the pos-
sible existence of any cause for suspen-
sion or exclusion shall be reported to
the Office of the Executive Secretary
(Ethics Section). This part does not
modify the responsibility to report al-
legations of fraud, waste and abuse, in-
cluding but not limited to criminal
violations, to the Office of Inspector
General.

§ 367.4 [Reserved]

§ 367.5 Exclusions.
(a) The Ethics Counselor may exclude

a contractor from the FDIC contract-
ing program for any of the causes set
forth in § 367.6, using procedures estab-
lished in this part.

(b) Exclusion is a serious action to be
imposed when there exists a preponder-
ance of the evidence that a contractor
has violated one or more of the causes
set forth in § 367.6. Contractors ex-
cluded from FDIC contracting pro-
grams are prohibited from entering
into any new contracts with FDIC for
the duration of the period of exclusion
as determined pursuant to this part.
The FDIC shall not solicit offers from,
award contracts to, extend or modify
existing contracts, award task orders
under existing contracts, or consent to

subcontracts with such contractors.
Excluded contractors are also prohib-
ited from conducting business with
FDIC as agents or representatives of
other contractors. Provided however,
that these limitations do not become
effective upon the notification of the
contractor that there is a possible
cause to exclude under § 367.13. Rather,
they become effective only upon the
Ethics Counselor’s decision to exclude
the contractor pursuant to § 367.16. Pro-
vided further, that the causes for exclu-
sion set forth in § 367.6(a)(1) through (4)
reflect statutorily established manda-
tory bars to contracting with the
FDIC.

(c) Except when one or more of the
statutorily established mandatory bars
to contracting are shown to exist, the
existence of a cause for exclusion does
not necessarily require that the con-
tractor be excluded; the seriousness of
the contractor’s acts or omissions and
any mitigating or aggravating cir-
cumstances shall be considered in mak-
ing any exclusion decision.

§ 367.6 Causes for exclusion.

The FDIC may exclude a contractor,
in accordance with the procedures set
forth in this part, upon a finding that:

(a) The contractor has been convicted
of any felony;

(b) The contractor has been removed
from, or prohibited from participating
in the affairs of, any insured depository
institution pursuant to any final en-
forcement action by the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision, the Board of
Governors of the Federal Reserve Sys-
tem, or the FDIC or their successors;

(c) The contractor has demonstrated
a pattern or practice of defalcation;

(d) The contractor has caused a sub-
stantial loss to Federal deposit insur-
ance funds;

(e) The contractor has failed to dis-
close, pursuant to 12 CFR 366.6, a mate-
rial fact to the FDIC;

(f) The contractor has failed to dis-
closed any material adverse change in
the representations and certifications
provided to FDIC under 12 CFR 366.6;

(g) The contractor has miscertified
its status as a minority and/or woman
owned business (MWOB);
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